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DIGEST: 

Recovery of proposal preparation costs and 
the costs of pursuing a protest is inappro- 
priate wnere the reinedy afr'oraea the pro- 
tester is the opportunity to compete in the 
procurement. 

Galveston Houston Company (Galveston) has submittea a 
claim for proposal preparation costs and the costs of pursu- 
ing its protest, including attorney's fees, following our 
September 20, 1985, dismissal of its protest. The firm had 
protestea the award of a contract for the construction of 
four vessels to Norfolk Shipbuilding and Drydock Corp. 
(Norfolk) unaer request for proposals (HFP) No. DAAJ10-85- 
R-A003, issued by the Army Materiel Command (AMC). We 
dismisses Galveston's protest as acaaemic after AhC notified 
us that it had terminatea Norfolk's contract and would 
recompete the requirement. 

We deny Galveston's claim for proposal preparation 
costs and for the costs of pursuing the protest, including 
attorney's fees. 

Galveston claims that under the provisions of the 
Competition in Contracting Act of 19&4, it is entitled to 
proposal preparation costs and the costs of pursuing its 
protest. The basis for Galveston's claim is that AMC acted 
arbitrarily by aisqualifying the firm for failing to meet a 
vessel construction requirement that was not stated in the 
RFP. Galveston maintains that the fact that AnC terminatea 
Norfolk's contract following the filing of the firm's pro- 
test here establishes that the agency knew it acted arDi- 
trarily. The firm concludes that since AErC was aware that 
it failea to follow feaeral procurement regulations in 
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a w a r d i n g  t h e  c o n t r a c t ,  i t  s h o u l a  n o t  be pe rmi t t ed  " t o  escape 
l i a b i l i t y "  f o r  i t s  a c t i o n s  by t e r m i n a t i n g  t h e  protested 
c o n t r a c t  w i t h o u t  p a y i n g  s u c h  costs. 

T h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  of 1984 ( C I C A ) ,  
31 U.S.C. 9: 3554  (West Supp.  1 9 8 5 ) ,  a n d  o u r  B i d  Protest  
R e g u l a t i o n s ,  4 C . P . H .  S 2 1 . 6  ( 1 9 8 5 ) ,  provide a u t h o r i t y  f o r  
o u r  O i f i c e  t o  g r a n t  proposal p r e p a r a t i o n  cos ts  a n d  t h e  costs  
of p u r s u i n g  a pro tes t .  We w i l l ,  h o w e v e r ,  o n l y  allow t h e  
r e c o v e r y  o f  proposal p r e p a r a t i o n  costs  where t h e  c o n t r a c t i n g  
a g e n c y  h a s  u n r e a s o n a b l y  e x c l u d e a  t h e  p ro tes te r  from t h e  corn- 
p e t i t i o n  a n d  n o  o t h e r  r emedy  e n u m e r a t e a  i n  s e c t i o n s  
2 1 . 6 ( a ) ( Z - S )  of o u r  B i d  Protest  R e g u l a t i o n s  is appropriate .  
4 C.E'.R. 3 2 1 . 6 ( e ) .  Two of t h e  remeaies e n u m e r a t e d  i n c l u d e  
t e r i n i n a t i n g  t h e  protested c o n t r a c t  a n d  r e c o m p e t i n g  t h e  
r e q u i r e m e n t ,  w n i c h  AMC has aeciaed t o  Cio here. - See 4 
C.F.k. 9 2 1 . 6 ( a ) .  T h e r e f o r e ,  t h e  r e c o v e r y  of proposal prep- 
a r a t i o n  cos ts  is  i n a p p r o p r i a t e .  - See F e d e r a l  Proper t ies  of 
K . I . ,  I n c . ,  B-218192.2,  May 7, 1 4 6 5 ,  8s-1 C.P.U.  11 508. 

F u r t n e r ,  our R e g u l a t i o n s  limit t h e  r e c o v e r y  o f  t h e  
cos t s  of f i l i n g  a n d  p u r s u i n c j  a p ro t e s t  t o  s i t u a t i o n s  w h e r e  
t h e  p ro t e s t e r  is  u n r e a s o n a b l y  e x c l u d e d  from t h e  p r o c u r e m e n t ,  
e x c e p t  where t h i s  O f f i c e  recommends  t h a t  t h e  c o n t r a c t  be 
awarded t o  t h e  protester a n d  the p ro te s t e r  r e c e i v e s  t h e  
award. 4 C.F.K.  5 2 1 . 6 ( e ) .  he h a v e  c o n s t r u e d  t h i s  t o  mean 
t h a t  w h e r e ,  as here,  t h e  p ro t e s t e r  i s  g i v e n  t h e  o p p o r t u n i t y  
t o  compete for  t h e  award, r e c o v e r y  of t h e  costs of f i l i n g  
a n a  p u r s u i n y  t h e  protest  is i n a p p r o p r i a t e .  - See Fede ra l  
Proper t ies  of H . I . ,  I n c . ,  8 -218192.2 ,  s u p r a ;  The  H a m i l t o n  
Tool ComDanv. €3-2182bb.4. Auci. b. 1985.  85-2  C.P.D. 11 132.  - 

iore there '-org'also d e n y  t h e  pcotes te r  .s* r e q u e s t  f o r  t h e  
r e i m b u r s e m e n t  of s u c h  costs.  
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